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IN THE UNITED STATE DISTRICT COURT 

FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 
Docket No. 5:12-cv-343-D 

                                                                         

ALAN  PITTS, pro se, and,                        )                                                            

SENECA NICHOLSON-PITTS, pro se,        

                                                                       )     

Plaintiffs/Petitioners,   
                ) PLAINTIFF'S COMBINED RESPONSE TO  

vs.          OCTOBER 25, 2012 NOTICE FROM THE  

                )  CLERK OF THE COURT AND PLAINTIFF’S 

JAMES D. O’GREARY, et al.                            MOTION FOR DEFAULT JUDGMENT
1
 

                )       DIRECTED AGAINST DEFENDANT   

Defendants/Respondents.                             LONNIE DAVIS, JR.   

                                                 )                                      
___________________________________ 

 

 

Comes Now the Plaintiffs, Alan Pitts, pro se (hereinafter “Mr. Pitts”) and Seneca 

Nicholson, pro se (hereinafter “Ms Nicholson-Pitts”), (collectively “The Plaintiffs”) and 

respectfully gives their response to the October 25, 2012 Notice To Show Cause why claims 

should not be dismissed against certain Defendants whom no summons have been issued. 

 As grounds for this Motion, The Plaintiffs states and alleges the following: 

      

I.                             STANDARD OF REVIEW FOR PRO SE PLEADINGS 

 The Plaintiffs are proceeding without the benefit of legal counsel. Additionally, Plaintiffs 

are not  practicing attorneys nor have they been trained in the complex study of law. As such, 

Plaintiffs’ pro se papers are to be construed liberally. See Haines v. Kerner, 404 U.S. 519-20, 

(1972).  “A pro se litigant should be given a reasonable opportunity to remedy defects in his [or 

her] pleading if the factual allegations are close to stating a claim for relief.” Hall v. Bellmon, 
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 Plaintiffs deny that no summons has been issued against Lonnie Davis Jr. 
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935 F.2d 1106, 1110 (10th Cir. 1991). Accordingly, such pleadings should be held to a less 

stringent standard than pleadings drafted by licensed, practicing attorneys. 

II.         STATEMENT REGARDING EXCUSABLE NEGLECT REGARDING LATE FILING 

 

 Mr. Pitts and Mrs. Nicholson-Pitts are each proceeding pro se but were unable to meet a 

time-line prescribed by the Clerk of the Court to respond to a notice essentially requesting that 

Plaintiff show cause as to why Plaintiffs’ claims director against certain defendants should not be 

dismissed. This request was not made as the result of a motion by one of the Defendants, but 

done at the initiation of the deputy clerk who has observed that no summons have been issued 

against those individuals. Although Plaintiffs  respond to the deputy Clerk’s Notice reluctantly, as 

Plaintiffs’ Motion for Preliminary Injunction and Defendants’ Affirmative Defense are now 

pending. Such delay was not caused by Plaintiffs’ reluctance, but other events justifying the 

requested leave. Mr. Pitts was  hospitalized facing severe medical issues at the time the Notice 

was delivered to Mr. Pitts  mailing address. Between the date of the Clerk’s Notice and the date 

of this pleading, Mr. Pitts has undergone three surgeries, two of which being life altering; 18, 

four hour dialysis treatments, an 8 hour trip to UNC Medical to participate in a clinical trial and 

before completing this motion, a return say at hospitals Durham Regional Hospital. Mrs. 

Nicholson-Pitts was forced to leave her employment to serve as Mr. Pitts’ full time nurse, leaving 

little time to collaborate with her husband or Plaintiff Deryl Von Williams to develop and 

forward a Response to the Clerk’s Notice in a timely manner. 

III.                      CHARACTOR OF ACTION AND STATEMENT OF CLAIM 

 Plaintiffs brought a claims under the Voting Rights Act of 1965, 42 U.S.C. §1973c, 42 

U.S.C.§1983 and 1985 regarding the right to due process and suffrage and motion and petition 

for Declaratory and Injunctive Relief including: (1) Declaring that the elective terms of each 

named Henderson appointees and elected officials had expired as of November, 2011; (2) 
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Declaring that each named elected official violated their Oath of Office to uphold the laws of the 

United States and the State of North Carolina and support the State and Federal Constitutions; 

(3) That said named  appointees and elected official failed to arrange  for the next regularly 

scheduled Municipal Elections election before their terms in office had expires thus allowing  

public mandate for the operation of the City of Henderson; (4) That said Defendants and 

Defendants Vance County Board of Elections failed to give adequate notice of the proposed May 

8, 2012, election falsely advertising that such election was a non-partisan primary; (5) A 

Declaration invalidating any change in election law administered by either Vance County or the 

City of Henderson without preclearance of §5 of the Voting Rights Act of 1965; (6) A 

Declaration invalidating or an Order enjoining any election results achieved while in violation of 

the Voting Rights Act of 1965 and State law; (7) Establish a Declaration to be submitted to the 

Department of Justice for §5 preapproval of  a plan to conduct an alternative, special election, to 

fill seats made vacant by this law suit; (8) Declaring that there was no legal necessity to either 

delay the Municipal Election or redefine the boundaries of the City's 4 political districts; (9) A 

Declaration disqualifying said officials from holding future elective office in the City of 

Henderson, North Carolina; (10) Enjoining the certification of the result of May 8, 2012 

elections, or restraining the certification of any such results and the enforcement of any use of 

politically gerrymandered ward boundaries; (11) Enjoining the enforcement of any spending, 

budget, agreements, planning etc., undertaken by ex-City Official at a time after their individual 

terms had expired and an additional declaration rendering such ex-officials responsible for any 

damages or debt incurred by acts taken without authority or jurisdiction, and, (12) any Order 

deemed appropriate by this Honorable Court. 

 This case redresses the capricious denial of the most fundamental bedrock  upon which 

the foundation of our democracy rest; the right to vote. Henderson City officials, for purposes 

none other than to achieve  partition and financial goals, failed to conduct the October 3, 2011, 



4 

regular scheduled municipal elections for all eight city council seats and the race for Mayor. Said 

unelected Council Members and Mayor continue in office without a mandate from the public. 

This being in direct violation of §§ 2 and 5 of the Voting Rights Act, 42 U.S.C. 1973c.   

 Additionally, Faye Gill and the Vance County Board of Elections, without requesting a §5 

preclearance from the United States Department of Justice or the approval of a three-judge panel 

of the United States District Court for the DC District, organized the Henderson Municipal 

Elections and conducted the same on May 8, 2012. Such parties gave Notice to the public in  

four consecutive weekly publications in the Henderson Dispatch, the City of Henderson's only 

news paper up to two weeks prior to the election. The Notice announced that the City of 

Henderson would be holding a Non-Partisan Primary Election. In actuality, the Henderson 

Municipal Elections are plurality elections and are final with the exception of circumstances 

involving a run off. Consequently, creating additional confusion and reduced turn out in further 

violation of the Voting Rights Act, 42 U.S.C. §§1983 and 1985. 

IV.                               PROCEDURAL POSTURE 

 On June 14, 2012 the Plaintiffs filed their Complaint under the Voting Rights Act seeking 

injunctive and declaratory relief. The case manager issued summons and forwarded them to 

Plaintiffs on June 18, 2012. On or about June 19, 2012, Charles Douglas, [an Earlier Voter 

Organizer of the National Democratic Party/OFA-NC] delivered advisory copies of the 

Complaint and Summons to a receptionist at City Attorney John Zollicoffer's (“Mr. 

Zollicoffer['s]”)  office on Garnett Street in Henderson. On July 9, 2012 through his counsel, Mr. 

Zollicoffer entered his appearance in this action. Mr. Zollicoffer filed on that same day a motion 

to extend the time within which to answer the the Complaint or otherwise respond, to and 

including July 30, 2012. Mr. Zollicoffer would file a Motion To Dismiss on July 30, 2012 based 

upon what he labels as insufficiency of service. Defendant Zollicoffer's Motion would be 

rendered moot by later events which Plaintiffs argue to greater detail below. 
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 Defendant Vance County Board of Elections and Faye Gill (“County Defendants”) 

entered an appearance and filed a contemporaneous motion for a 30 day extension within which 

to file an Answer or Response. The same is dated August 3, 2012. The novelty of this motion for 

a 30 day extension is that the motion extends the time for filing to September 11, 2012, not 

September 3, 2012, in effect extending the deadline for filing 37 days rather than 30. The clerk 

does not have the authority to continue the case for more than 30 days. On or about September 

11, 2012  Plaintiffs received by mail a copy of the County Defendants' Motion To Dismiss for 

Insufficiency of Service. Arguing that the person making service was under the age of 18, 

[approximately 12 years old accompanied by an 8 year old]. And that the service did not include 

a summons, which the server affirmatively denies. On or about September 25, 2012 Mr. and Mrs. 

Pitts and Ms Von Williams received a large envelope from the Clerk's office containing copies of 

the County Defendants' Motion To Dismiss, a copy of a motion to dismiss on behalf of James D. 

O'Geary, Ray Griffin, Frank Frazier, Sara M. Coffey, Garry Daeke, Michael Rainey, Brenda 

Peace-Jenkins, George M. Daye, and James C. Kearney, Sr. (collectively “City Defendants”) and 

a letter advising the Plaintiffs that they have to and including October 5, 2012 to Respond to 

these Motions. See attached Letter, Exhibit A-1. The letter actually references the case name of 

Alan Pitts v. HUD, 5:12-CV-343-D which is a separate case than the one at bar. Plaintiffs contend 

that upon receiving the City Defendants' Motion from the clerk, was the first time that they have 

ever received or seen any pleading from these City Defendants, including any entry of 

appearance or any motion for an extension for late filing. See Affidavits and Alan Pitts and Deryl 

Von Williams.   

 The City Defendants argue in their motion that insufficiency of service compels the 

dismissal of Plaintiffs' Complaint. Plaintiffs contend that the City Defendants evidence and 

arguments supports a contrary result. As is the case with the County Defendants instant motion. 
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V.                    ARGUMENTS 

A. Plaintiffs Does Not Object To The Dismissal of State of North Carolina Defendants 

 With the exception of Defendant Lonnie Davis Jr., (“Mr. Davis”),  Plaintiff anticipating 

joining such parties under Fed. R. Civ. Pro. 20, regarding a Permissive Joinder. Rule 20 gives 

courts wide discretion concerning the permissive joinder of parties, and "should be construed in 

light of its purpose, which 'is to promote trial convenience and expedite the final determination 

of disputes, thereby preventing multiple lawsuits.'" Saval v. BL, Ltd., 710 F.2d 1027, 1031 (4th 

Cir. 1983) (quoting Mosley v. General Motors Corp., 497 F.2d 1330, 1332 (8th Cir. 1974)). 

"[T]he court has discretion to deny joinder if it determines that the addition of the party under 

Rule 20 will not foster the objectives of the rule, but will result in prejudice, expense, or delay." 7 

Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and Procedure § 1652 

(3d ed. 2001).  

B. Defendant Lonnie Davis Jr. Has Been Properly Served 

 Plaintiffs objects to the dismissal of Defendant Lonnie Davis, Jr. as such Defendant, although 

not a current sitting Councilmember, the conduct giving raise to this complaint took place at a 

time when Mr.  Davis was a Councilmember and did participate in the acts complained of.  

Service was accepted for him or on his behalf by City Clerk, Esther J. McCrackin ('Ms 

McCrackin”).  

 Neither Mr. Davis nor his attorney has made an object to service of process. Objections to the 

validity of service of process must be specific and must point out in what manner the plaintiff has 

failed to satisfy the requirements for proper service. See O'Brien v. R.J. O'Brien & Assocs., 998 

F.2d 1394, 1400 (7th Cir. 1993). The manner of service may be improper, for example, where the 

wrong person is served or where a person who is not authorized to accept service is served. 3 J. 

javascript:clickSubmit('vcite','710%20F.2d%201027');
javascript:clickSubmit('vcite','497%20F.2d%201330');
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Moore et al., Moore's Federal Practice § 12.33 (3d ed. 2005).  While a district court should 

indeed give the service requirements of Rule 4 a liberal and flexible construction, a district court 

also has broad discretion to either dismiss an action entirely for failure to effect service or to 

quash the defective service and permit re-service. See Jones v. Automobile Club of Southern 

California, 26 Fed. Appx. 740, 742 (9th Cir. 2002); Stevens v. Security Pacific Nat'l Bank, 538 

F.2d 1387, 1389 (9th Cir.1976). 

          Although [while under oath] Ms McCracken denies her authority to accept service on 

behalf of City Defendants, the federal and state law speaks otherwise.  Accordingly, Fed. R. Civ. 

P.  4 (c)(2)(C)(i) provides that service of process may be made upon the Defendants in accords 

with the procedure permitted in the forum state. Additionally, Fed. R. Civ. Pro. 

4(c)(2)(E)(3)(d)(6), which applies to state or municipal corporations or governmental 

organizations, allows for service to made upon the chief executive officer or be made consistent 

with North Carolina state law. Applicable North Carolina law permits such service to made by, in 

the case of the city officials and the City of Henderson, by hand delivering a copy of the 

complaint and summons to the City Clerk.  Such section, North Carolina Rule of Civil 

Procedure, Rule 4, regarding  process, reads in pertinent part: 

“(a)        Summons – Issuance; who may serve. – Upon the filing of the complaint, summons 

shall be issued forthwith, and in any event within five days. The complaint and summons shall be 

delivered to some proper person for service. In this State, such proper person shall be the sheriff 

of the county where service is to be made or some other person duly authorized by law to serve 

summons. Outside this State, such proper person shall be anyone who is not a party and is not 

less than 21 years of age or anyone duly authorized to serve summons by the law of the place 

where service is to be made. Upon request of the plaintiff separate or additional summons shall 

be issued against any defendants. A summons is issued when, after being filled out and dated, it 

is signed by the officer having authority to do so. The date the summons bears shall be prima 

facie evidence of the date of issue. 

(j)         Process – Manner of service to exercise personal jurisdiction. – 

(5)        Counties, Cities, Towns, Villages and Other Local Public Bodies. – 

a.         Upon a city, town, or village by personally delivering a copy of the summons and of the 

complaint to its mayor, city manager or clerk; by mailing a copy of the summons and of the 
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complaint, registered or certified mail, return receipt requested, addressed to its mayor, city 

manager or clerk; or by depositing with a designated delivery service authorized pursuant to 26 

U.S.C. § 7502(f)(2) a copy of the summons and complaint, addressed to the mayor, city manager, 

or clerk, delivering to the addressee, and obtaining a delivery receipt. As used in this 

sub-subdivision, "delivery receipt" includes an electronic or facsimile receipt.” Id. 

 Of particular note is the requirement of NCRCP,  Rule 4 (j)(5)(a). Under this Rule, 

service of each of the City Defendants is established via the admitted receipt  of the summons 

and complaint by  the City Clerk. Who by her official action accepted service on behalf of each 

of the Mr. Davis as well. Who by the way, is being suit in both his personal and official capacity. 

e.g., Crabtree v. City of Durham, 526 S.E.2d 503, 526 S.E.2d 503 (N.C.App. 03/07/2000). 

 Rule 4 of the North Carolina Rules of Civil Procedure provides the methods in which a 

summons and complaint must be served in order to obtain personal jurisdiction over the 

defendant. N.C.R. Civ. P. 4. Rule 4(j)(5)(a) applies to cities and provides that the service upon a 

city is properly effectuated "by personally delivering a copy of the summons and of the 

complaint to its mayor, city manager or clerk or by mailing a copy of the summons and of the 

complaint, registered or certified mail, return receipt requested, addressed to its mayor, city 

manager or clerk." Rule 4 is strictly enforced to insure that a defendant receives actual notice of 

a claim against him. Grimsley v. Nelson, 342 N.C. 542, 545, 467 S.E. 2D 92, 94, reh'g denied, 

343 N.C. 128, 468 S.E. 2D 774 (1996). Indeed, N.C. Court of Appeals held in Johnson v. City of 

Raleigh, that Rule 4(j)(5)(a) "does not provide for substituted personal process on any persons 

other than those named in [Rule 4] (j)(5)(a)." 98 N.C. App. at 150, 389 S.E.2d at 851. 

Accordingly, the record demonstrates that proper service was made to the City Clerk, Ester 

McCrackin, and as such, Mr. Davis has been served and is currently subject to the rightful 

jurisdiction of this Honorable Court.  

C. Plaintiffs Move The Court For An Order Or Judgment of Default Against Mr. Davis 
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The record indicates that service was made upon Lonnie Davis, Jr. on or about July 13, 2012. 

He has yet the answer the complaint and summons. North Carolina law permits a two step 

process involving an order of default prior to a judgment of the same. Which together amount to 

a judgment of default. Partington v. American International Specialty Lines Insurance Co., 443 

F.3d 334 (4th Cir. 03/30/2006). Anderson v. Found for Advancement, Educ. and Emp't of Am. 

Int'l Transp. Corp., 53 F.3d 36, 40 (4th Cir. 1995) (internal quotation marks omitted). Federal 

law does not appear to impose a similar restriction, however, Plaintiffs move for an Order or 

alternatively a Judgment finding Defendant Lonnie Davis Jr. in Default of these proceedings.  

                 CONCLUSIONS   

Wherefore based upon the authority and facts stated above, Plaintiffs pray for just and 

equitable relief in the nature of the an Order or Judgment of Default against Defendant Lonnie 

Davis, Jr. Plaintiffs make no objections to the dismissal of Defendants who have yet to be served. 

 

On this date, December 5, 2012 RESPECTFULLY SUBMITTED  

 

_____________________ 

/s/Alan Pitts, pro se 

 

Henderson, NC 27536 

(252) 767 5807   

(252) 430 6277 

livehire@rocketmail.com 

 

 

___________________ 

s/Seneca Nicholson, pro se 

javascript:clickSubmit('vcite','53%20F.3d%2036');
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    CERTIFICATE OF SERVICE 

 
 The undersigned does hereby certify that a true and accurate copy of the foregoing         

PLAINTIFF'S COMBINED RESPONSE TO OCTOBER 25, 2012 NOTICE FR CLERK 

OF THE COURT AND PLAINTIFF’S MOTION FOR DEFAULT JUDGMENT 

DIRECTED AGAINST DEFENDANT LONNIE DAVIS, JR. was placed in the U.S. Mail, 

postage prepaid on this date, October, 5 2012 and correctly addressed as follows: 

 
 
Adam S. Mitchell 

209 Fayetteville Street 

P.O. Box 1151 

Raleigh, North Carolina 27602 

  
 
Julie B. Bradburn 

150 Fayetteville Street, Suite 2100 

Raleigh, NC   

 
 
       

 
       ______________________ 

                   Alan Pitts   

 
 
 
 
 
 

 

 

 

 

 

 

 


